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COUNCIL OF INFRASTRUCTURE FINANCING AUTHORITIES

June 24, 2020

The Honorable Eugene Scalia
U.S. Department of Labor
Office of the Secretary
S-2521

200 Constitution Avenue, NW
Washington, D.C. 20210

Re: Executive Order on Requlatory Relief to Support Economic Recovery

Dear Secretary Scalia,

The Clean Water and Drinking Water State Revolving Funds (SRFs) are the nation’s premier
programs for funding water infrastructure that protects public health and the environment.
Since their creation, these state-federal partnerships, combined, have generated $179 billion in
funding for more than 56,000 water infrastructure projects in communities across the nation.

Streamlining compliance with Davis Bacon will reduce the administrative burden of construction
of water infrastructure. In the near term, increased investment in water infrastructure will create
high-wage jobs to support a robust economic recovery from the public health crisis caused by
coronavirus. In the long run, water infrastructure ensures safe drinking water for communities and
clean water for healthy environments, which are the foundation for sustained economic growth.

Since 2009, water infrastructure projects funded by SRF subsidized loans must comply with Davis
Bacon and Related Acts, which requires mechanics and laborers on construction projects to be
paid the federal prevailing wage. The prescriptive procedures and paperwork required to
demonstrate compliance with this federal mandate are a costly regulatory burden on public
investment in water infrastructure.

CIFA has three common-sense recommendations to streamline compliance with Davis Bacon,
while maintaining the requirement to pay the federal prevailing wage to construction workers:

Recommendation: Adopt state prevailing wages as the federal prevailing wage for heavy
construction.

Background: 26 states and the District of Columbia have state prevailing wage laws.
According to Department of Labor’s Inspector General Report 04-19-001-15-001 (attached,
page 10, “Regulatory Changes May Be Needed”), DOL routinely adopts state prevailing wage



laws for highway construction, but not for heavy construction, which is the category most
often used for water infrastructure projects.

Benefit: Adopting state prevailing wages for heavy construction, just like highway
construction, will streamline the procurement process for water infrastructure projects, which
will reduce costs and accelerate development of projects.

Recommendation: Accept compliance with state prevailing wage laws as compliance with Davis
Bacon.

Background: In the District of Columbia and 26 states that have state prevailing wage laws,
SRFs, loan recipients, contractors and subcontractors must follow two sets of procedures and
paperwork to demonstrate compliance with the prevailing wage mandates. The federal
requirements for compliance are duplicative of state requirements.

Benefit: Providing reciprocity for compliance with state prevailing wage laws will eliminate
duplicative procedures and paperwork required to demonstrate compliance, while
maintaining protection for workers’ wages.

Recommendation: Allow states without prevailing wage laws to determine their own compliance
procedures for Davis Bacon.

Background: When the SRFs were established, Congress exempted the programs from the
requirements of the National Environmental Protection Act (NEPA). Instead, SRFs were
authorized to establish their own State Environmental Review Process in lieu of NEPA. The
legislation for Davis Bacon provides a similar allowance in the Clean Water Act [33 USC 1382
(b)(6)] (underline added for emphasis):

“treatment works eligible under this chapter which will be constructed in whole or in part
with assistance made available by a State water pollution control revolving fund authorized
under this subchapter, or section 1285(m) of this title, or both, will meet the requirements of,
or otherwise be treated (as determined by the Governor of the State) under sections
1371(c)(1) and 1372 of this title in the same manner as treatment works constructed with
assistance under subchapter Il of this chapter;”

Benefit: Allowing Governors to develop procedures to demonstrate compliance with Davis
Bacon, just like the approach to environmental reviews, will streamline the process and
paperwork for water infrastructure projects, while maintaining protection for workers’ wages.

Maintaining the requirement that construction workers be paid the federal prevailing wage will
help families recover from the economic hardship caused by the unprecedented global
pandemic. Streamlining the process for demonstrating compliance with this requirement will



reduce the regulatory burden on water infrastructure projects, which can accelerate
commencement of construction projects and support a rebound of the nation’s economy.

Please contact Deirdre Finn, Executive Director of the Council for Infrastructure Financing
Authorities, at dfinn@cifanet.org or (850) 445-9619.

Thank you for your consideration.

Sincerely,

T e

Kim Colson, CIFA President
Director, Division of Water Infrastructure
North Carolina Department of Environmental Quality

Enclosures: Related Letter to U.S. Environmental Protection Administrator Andrew Wheeler
U.S. Department of Labor Inspector General Report (04-19-001-15-001)

About CIFA

CIFA is a national not-for-profit organization that represents state government agencies,
including financing authorities and departments of health and environmental protection,
that manage the Clean Water and Drinking Water State Revolving Funds.

Board of Directors, Officers:

» Kim Colson, North Carolina Department of Environmental Quality, President
e Jim McGoff, Indiana Financing Authority, Vice President

« Jeff Walker, Texas Water Development Board, Treasurer

» Angela Knecht, Florida Department of Environmental Protection, Secretary

« Jeff Freeman, Minnesota Pubic Facilities Authority, Past President

Board of Directors:

e EPA Region 1: Nate Keenan, Massachusetts Clean Water Trust

e EPA Region 2: David Zimmer, New Jersey Infrastructure Bank

e EPA Region 3: Brion Johnson, PENNVEST

e EPA Region 5: Jerry Rouch, Ohio Environmental Protection Agency

e EPA Region 6: Lori Johnson, Oklahoma Water Resources Board

e EPA Region 7: William Carr, Kansas Department of Health and the Environment

e EPA Region 8: Mike Perkovich, South Dakota Department of Environment & Natural
Resources

e EPA Region 9: Lance Reese, California State Water Resources Control Board

e EPA Region 10: Jeff Nejedly, Washington State Department of Ecology

e Financial Community: Anne Burger Entrekin, Hilltop Securities
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equally to the entire universe of non-respondents in order to avoid infroducing statistical bias into
the process.

Because participation in the wage surveys conducted under the Act is voluntary, WHD lacks
anthority to compel the submission of wage data. See 29 CFR. §§ 1.3(a), (c). If an entity fails
to respond to the survey, its wage rates cannot be considered in determining the prevailing wage
rate. The ARB has recopnized that it “may be very difficult to discem the wage paid to every
relevant laborer in the relevant labor pool,” and that the regulations must be construed “to require
that the Administrator make a reasonable effort and use reasonable discretion to identify the
relevant laborers and ultimately publish a realistic prevailing wage.” In re Road Sprinkler
Fitters Local Union No. 669, ARB Case No. 10-123, 2012 WL 2673228, at *4 (ARB June 20,
2012).

Calculating Prevailing Wage Rates: In calculating wage rates based on the survey data received,
WHID follows several important and well-established policies. First, in order for WHD to
publish a wage rate for a classification, the data for that classification must generally meet
certain sufficiency requirements. Currently, the survey data for a classification generally meets
WHIY’s sufficiency requirement if it inchudes wage information for at least six similarly
classified employees paid by at least three contractors. In narrow circumstances where WHD
determines that the sample size of contractors and workers is sufficiently small that it is
necessary to use a three-worker/two-contractor standard in order to ensure WHD can publish a
survey rather than retain the prior, old survey rates, WHD will utilize that lower survey
sufficiency standard. Second, in compiling data for residential and building wage
determinations, WHD cannot usc data from Federal or federally assisted projects “unless it is
determined that there 1s msufficient wage data to detemmine the prevailing wages in the absence
of such data.” 29 CF.R. § 1.3(d). Third, WHD adheres to the regulatory principle that the
county is generally the appropriate geographic unit for data collection, although data may be
derived from groups of counties in some situations, as described below. See 29 CFR_ § 1.7(a),
(b). Finally, data received from metropolitan and rural counties cannot be combined. See 29
CFR.§1.7(b).2

In accordance with these principles, WHI first attempts to calculate a prevailing wage based on
private project survey data at the county level. See 29 CF.R. § 1.7(a); Manual of Operations at
38; Chesapeake Housing, 2013 WL 5872049, at *4.% I there is insufficient private survey data
for a particular classification in that county, then WHID considers survey data from Federal

2 If a county is located in a Metropolitan Statistical Area (‘MSA™) as designated by the Office of
Management and Budget (“OMB™), then it is classified as a metropolitan county for purposes of
the Act. See In re Coalition for Chesepeake Housing Development, ARB Case No. 12-010, 2013
WL 5872049, at *4 (ARB Sept. 25, 2013).

3 This paragraph and the next describe the rate-setting process for building and residential
construction wage determinations. The process for WHD’s surveys of heavy and highway
construction is identical except that WHID does not first attempt to use only private project
survey data, but rather always considers such data in tandem with data for projects subject to
DBA prevailing wage rates. See 20 CFR. § 1.3(d).
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projects if such data is available. If the combined Federal and non-federal survey data received
from a particular county is still insufficient to establish a prevailing wage rate for a classification,
then data from surrounding counties may be used, provided that data from metropolitan and rural
counties is not combined. See 29 C.F.R. § 1.7(b); Manual of Operations at 38-39; Chesapeake
Housing, 2013 WL 5872049, at *7.

In considering survey data from surrounding counties, WHD first expands its calculation from
the county alone to a group of counties. For metropolitan counties, WHD expands its calculation
from the county to the other counties located in the same MSA, as determined by OMB. If
private survey data from the established county group is still insufficient, then WHD will include
Federal project data from all the counties in the group. If both private and Federal data for an
established county group is still insufficient to determine a prevailing wage rate, then WHD may
expand to a “supergroup” of counties or even to the statewide level. See Chesapeake Housing,
2013 WL 5872049, at *6 (concluding that “the use of wage data from a super group is a
permissible exercise of the broad discretion granted the WHD under the statute and regulations”
and that “even the use of statewide data is permissible”). WHD only expands data to these
levels, however, for classifications that have been designated as “key” crafts. See Prevailing
Wage Resource Book, Tab 5 at 6.

WHD’s Response to OIG Audit Report

Executive Summary: As indicated by the title of its report, OIG makes a number of findings and
recommendations regarding both the need to improve the “timeliness” of DBA prevailing wage
rates and the need to improve the “accuracy” of these rates. WHD recognizes that DBA wage
determinations must be as timely and accurate as possible in order for the agency to publish
wage rates that are reflective of the rates that prevail in a designated area and that are useful to
contracting parties. Accordingly, WHD appreciates many of the conclusions and
recommendations set forth in OIG’s report and will consider and, if appropriate, implement those
suggestions as part of the agency’s continued dedication to publishing high-quality, robust wage
determinations in a timely manner.

As a threshold matter, however, WHD notes that a careful balancing is required to ensure that the
goal of timeliness does not undermine the quality of DBA wage determinations. To that end,
some of OIG’s conclusions regarding the accuracy of DBA wage determinations may be in
tension, if not outright conflict, with other OIG recommendations regarding the timeliness of
such determinations. For example, OIG suggests on pp. 13-14 of its report that WHD should
increasingly utilize the resource-intensive and time-consuming onsite verification process to
reduce the number of errors that OIG believes may exist in the wage data collected by WHD. At
the same time, however, OIG repeatedly urges WHD to more expeditiously conduct wage
surveys and publish new determinations, see, e.g., pp. 7-8. While both of these goals are
laudable, it may be difficult to achieve both objectives, particularly with limited agency
resources.

WHD responds to certain of the more specific assertions and conclusions reached by OIG for
each of these two broad topics below:

DBA WAGE DETERMINATIONS
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0IG Findings and Conclusions Regarding the Timeliness of DBA Wage Determinations

B OIG Determination (p. 3 & passim): “In 2016, WHD reported to Congress that the time
to complete wage surveys had decreased from an average of 5-7 years in 2002 to 2.4
years in 2015. This is consistent with our analysis that shows WHD took an average of
2.6 years to complete 9 of the 10 surveys we sampled (1 survey was cancelled).”

o Response: WHD appreciates OIG’s recognition that WHD has successfully
reduced the amount of time it takes to complete a wage survey by more than 50%
since 2002. As OIG correctly notes, WHD now strives to complete all DBA
surveys within 21 months of the survey start date. WHD 1is pleased that OIG has
acknowledged that the agency has made tremendous progress towards that
ambitious 21-month goal, and WHD pledges to continue to strive towards greater
survey efficiency going forward. WHD anticipates that future DBA prevailing
wage surveys will satisfy this 21-month goal. Despite the agency’s significant
success in expediting the DBA wage survey process, WHD agrees with OIG’s
determination that the agency should continue to reduce the amount of time
between the survey start date and the date that the wage determination is
ultimately published. To this end, WHD will carefully consider the thoughtful
suggestions that OIG has made to assist the agency in accomplishing this
important programmatic objective while maintaining the quality of DBA wage
determinations.

B OIG Determination (Table 1 on p. 5 & passim): Published DBA wage rates were as
many as 40 years old.

o Response: Although OIG accurately notes that certain published DBA wage rates
are nearly 40 years old, OIG’s report also correctly reflects that such aged wage
rates are in fact exceedingly uncommon. As demonstrated by Table 1 onp. 5 of
OIG’s report, 94.37% of all published DBA wage rates are less than 10 years
old.* Moreover, Table 1 reflects that only 0.56% of rates are more than 35 years
old. When breaking the data down to “CBA” rates and “Open Shop” rates, OIG’s
own analysis shows that fully 99.39% of all CBA rates and 89.71% of all Open
Shop rates are less than 10 years old.

With respect to the relatively small number of wage rates reflected on OIG’s
Table 1 that are more than 10 years old, WHD notes that there are several reasons
why such published aged rates may not have been updated. For example, some of
those rates appear on specialty construction wage determinations, which are wage
determinations issued for highly specialized types of construction such as oil well
drilling. Such specialty construction wage determinations may have been issued

4 WHD notes that OIG’s Table 1 may slightly overstate the total number of “unique” published
DBA wage rates because it appears that OIG may have duplicated certain rates based on the
number of construction types listed on the relevant wage determinations, but such duplication
does not materially affect the overall findings presented in the OIG report.
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for specific construction projects that occurred in specific localities decades ago
and are no longer in use. Perhaps even more notably, some of the aged wage
determinations in OIG’s calculation appear to apply only in sparsely populated,
truly rural counties. Not only are such counties relatively unlikely to have
extensive (or perhaps any) DBA-covered construction in any given period of time,
but also the amount of construction in such counties may be sufficiently minimal
that it could be exceedingly unlikely that WHD could conduct a DBA wage
survey that would yield sufficient survey data to enable WHD to publish more
current rates.

WHD agrees with OIG that DBA wage determinations must be as timely and
accurate as possible. As part of its survey planning process, WHD will continue
to consider the age of existing DBA wage rates in determining where to conduct
DBA wage surveys. Moreover, as noted above, WHD intends to develop and
mmplement a new strategy to identify DBA wage determinations that are more
than 10 years old and unlikely to be in current use by contracting parties, such as
some of the specialty construction wage determinations mentioned above. WHD
will then adopt a new risk-based approach to managing such wage determinations,
such as removing those wage determinations from Wage Determinations OnLine
(WDOL) or classifying the wage determinations in a manner that will minimize
confusion or any “negative perception” that OIG believes may result when the
public views such aged information on the website.

B OIG Determination (p. 7): “Instead of performing 100 percent manual reviews, WHD
could have considered other strategies, such as the use of statistical sampling or a risk-
based approach that stratified WD-10s as high-medium-low risk based on past
performance or other indicators that review is warranted.”

o Response: This assertion appears to assume that, if WHD conducts no manual
review of the WD-10s it receives (other than a review of a sample based on a
statistical or “risk-based” approach), WHD nonetheless will be able to determine
from the face of each unreviewed WD-10 exactly what classification(s) it lists and
the precise wages and fringe benefits paid to the workers in each such
classification, without the need for any clarification or supplementation from the
party that submitted the data. Such an assumption would be unwarranted and
inconsistent with WHD’s real-world experience, which reflects that, in the
absence of clarification of the data received, a significant percentage of WD-10s
would be unusable because it would be impossible to discern with complete
confidence from the face of the WD-10 how the work should be classified or what
specific rate was paid. This fact is reflected in WHD’s 1986 Manual of
Operations, which describes a number of critical purposes that are served through
the clarification process, including that “[d]etermining the nature of work
performed by various occupational classifications reported is an area that often
needs clarification (particularly among laborers and equipment operators) and
quantification of fringe benefits (particularly by open shop contractors) also
generally requires some call-backs.” Manual of Operations at 58. In addition,
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even as to WD-10s that would be usable without any clarification, the
clarification process can enable WHD to address issues with the submitted WD-
10s that are not apparent from the face of those forms and thereby promotes the
use of accurate, usable wage data.

OIG repeatedly emphasizes in its report that the voluntary nature of the DBA
wage survey program is an obstacle to the collection of truly robust wage data and
that WHD should seek to identify ways to increase the amount of wage data
available to it. WHD notes that this important goal, however, is in tension with —
and in fact would be undermined by — the use of statistical sampling because,
without comprehensive (or at least extensive) clarification, WHD would be
unable to use much of the wage data it receives.

For these reasons, WHD questions whether statistical sampling would be
appropriate and whether it would be more efficient or effective than the
clarification and verification that WHD currently performs. In our experience, the
clarification process significantly improves the quality of the information
received. Use of statistical sampling in lieu of comprehensive clarification could
result in the publication of fewer, and less robust, wage determinations. At the
same time, WHD appreciates and agrees with OIG’s more general observation
that a time-consuming, detailed review of every WD-10 form that is submitted
may not be necessary, and WHD will continue to look for ways to streamline its
review and clarification process.

B OIG Determination (p. 7 & passim): WHD could have used a variety of methods, such as
utilizing rate escalators like the CPL, adopting OES data, and adopting state or local wage
rates, to help publish nonunion wage rates in a more timely manner.

o Response: As WHD has previously advised OIG, WHD believes that the DBA’s
implementing regulations do not allow WHD to utilize rate escalators like the CPI
or to generally adopt OES wage data or wage rates determined by states or
localities. WHD believes it would at least need to engage in notice-and-comment
rulemaking pursuant to the Administrative Procedure Act before it could adopt
any of these articulated proposals. Accordingly, to the extent that OIG suggests
on p. 8 of its report that WHD could have used these alternative methods to help
bring nonunion prevailing wage rates current in the Alaska and Kansas residential
surveys, the utilization of such methods would not have been permissible for
those surveys pursuant to the DBA’s regulatory requirements.

To the extent that WHD prospectively determines that regulatory changes would
be both legally permissible and programmatically appropriate, WHD will discuss
any such regulatory proposals with DOL leadership in the normal course of
developing the agency’s regulatory priorities and agenda. WHD has also pledged
to continue to work with its federal partners, including the Bureau of Labor
Statistics and the Census Bureau, to periodically assess whether it would be
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